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Preface

These Pattern Jury Instructions, Criminal Cases, Eleventh Circuit
(2003 revision), update and extend the 1997 edition published by a
predecessor committee of this Circuit whose work, in turn, built upon
the Pattern Jury Instructions (Criminal Cases) first published in the
former Fifth Circuit in 1978.

The objectives have remained constant. First, to simplify and to
provide in words of common usage and understanding, a body of brief,
uniform jury instructions, fully and accurately stating the law without
needlessrepetition. Second, to organize the instructions in asequential
format designed to facilitate rapid assembly and reproduction of a
complete jury charge in each case, suitable for submission to the jury
in written form.

As in the 1997 Edition, the instructions have been arrangedin four
groups:

A. Basic Instructions
B.  Special Instructions
C. Offense Instructions

D. Trial Instructions.



A. The Basic Instructions cover in a logical sequence those

subjects that should normally be included in the Court's instructions in
every case. When necessary, alternate versions of each instruction are
provided for selectiondepending upon the variable circumstances ofthe
individual case, i.e., the election of a defendant to testify or not to
testify; the various forms of impeachment frequently consummated
during the trial, whether there was expert opinion evidence under FRE
702; whether willfulness is an essential element of any offense charged,;
and whether the case involves single or multiple defendants, and single
or multiple counts.

B. The Special Instructions cover a number of subjects

frequently included in the charge to the jury but may not be necessary
in every case. They fall into three groups: (1) Instructions dealing with
specific issues concerning the jury's consideration of the evidence such
as the testimony of accomplices or informers, and those testifying with
grants of immunity or some form of plea agreement; the evaluation of
confessions or incriminating statements; the evaluation of similar acts
evidence admitted under FRE 404(b); and the evaluation of
identification testimony. (2) Instructions frequently given in tandem with

the pertinent Offense Instruction(s) such as the definition of



"possession;" the concept of criminal agency or aiding and abetting (18
USC 8§ 2); special state of mind instructions such as deliberate
ignorance (as proof of knowledge), and intentional violation of a known
legal duty (as proof of willfuness). (3) Instructions on theories of
defense such as character evidence; entrapment; alibi; insanity;
coercion and intimidation; good faith defense to a charge of intent to
defraud; and good faith reliance upon advice of counsel.

C. The Offense Instructions cover over 100 of the most

frequently prosecuted federal offenses. Theyare arranged sequentially
according to section number in Title 18, United States Code, beginning
with 18 USC § 111, Assaulting a Federal Officer. Federal crimes in
other titles are arranged sequentially by Title and section number
following the instructions under Title 18. These include, primarily,
iImmigration offenses under Title 8; controlled substances offenses
under Title 21; and tax offenses under Title 26.

A separate instruction is provided for each offense beginning with
a generic description of the nature of the crime followed by an
enumeration of the essential elements of the offense and the definitions
of the key words or phrases employed in the statement of the elements.

Each instruction, when combined with the appropriate Special



Instruction applicable to the case, is designedto be a complete charge
concerning the offense to which it relates.

D. The Trial Instructions also fall into three groups. (1)

Alternate sets of Preliminary Instructions, to be given before opening
statements, consisting of a short form designed to be used in ordinary
cases of anticipated short duration, and a longer form for possible use
In more complicated, protracted cases. (2) A collection of explanatory
instructions frequently stated to the jury during the trial itself. (3) A
modified "Allen" charge for use in appropriate circumstances during

deliberations when the jury reports an impasse.
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Directions For Use

In preparing a complete jury charge, one should first refer to the
Index of the Basic Instructions and, proceeding sequentially from one
instruction to the next beginning with Basic Instruction 1, select the
instruction or alternative version of each instruction that fits the case.
At the appropriate point in the assembly of the charge, directions are
given in the Index to refer to the indices of the Special Instructions and
the Offense Instructions, respectively, for selection and incorporation of
the applicable charges from those sources.

After the complete package of instructions has been assembled
in that manner, the Offense Instructions included in the charge should
be carefully reviewed to determine whether editing will be required to
tailor the particular instruction to the case. Many of the Offense
Instructions contain bracketed material consisting of examples or
alternative statements that may or may not apply in a particular case.
Such material must be edited and tailored to fit the case, and the

brackets must be removed.



Instruction
Number

INDEX TO
BASIC INSTRUCTIONS

Face Page - Introduction

Duty To Follow Instructions, etc.

Duty To Follow Instructions, etc.
(When Any Defendant Does Not Testify)

Definition Of Reasonable Doubt

Evidence - - Direct And Circumstantial
Argument Of Counsel

Evidence - - Direct And Circumstantial
Argument Of Counsel And Comment Of Court

Credibility Of Witnesses

Impeachment - - Inconsistent Statement

Same - - Inconsistent Statement And
Felony Conviction

Same - - Inconsistent Statement (Defendant
Testifies With No Felony Conviction)

11

13

14

15
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INDEX TO
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Instruction
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6 4 Same - - Inconsistent Statement
(Defendant Testifies With Felony Conviction) 17

.5  Same - - Inconsistent Statement
And Felony Conviction (Defendant Testifies
With No Felony Conviction) 19

.6 Same - - Inconsistent Statement
And Felony Conviction (Defendant Testifies

With Felony Conviction) 20

.7 Same - - Bad Reputation (or Opinion) Concerning
Truthfulness (May Be Used With 6.1 - 6.6) 22
7 Expert Witnesses 23

[INSERT HERE SPECIAL INSTRUCTIONS
1 -5, IF APPLICABLE]

8 Introduction To Offense Instructions
(In Conspiracy Cases) 24

[INSERT HERE THE APPROPRIATE OFFENSE
INSTRUCTIONS AND ADDITIONAL SPECIAL
INSTRUCTIONS, IF ANY, PERTAINING TO CASE]
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25

28

29
30
31
32

33

34



1
Face Page - Introduction

UNITED STATES DISTRICT COURT
DISTRICT OF
DIVISION

UNITED STATES OF AMERICA

-VS- CASE NO.

COURT'S INSTRUCTIONS
T0O THE JURY

Members of the Jury:

It is now my duty to instruct you on the rules of law that you must
follow and apply in deciding this case. When | have finished you will go
to the jury room and begin your discussions - - what we call your
deliberations.

It will be your duty to decide whether the Government has proved
beyond a reasonable doubt the specific facts necessary to find the

Defendant guilty of the crime charged in the indictment.



21
Duty To Follow Instructions
Presumption Of Innocence

You must make your decision only on the basis of the testimony
and other evidence presented here during the trial; and you must not be
influenced in any way by either sympathy or prejudice for or against the
Defendant or the Government.

You must also follow the law as | explain it to you whether you
agree with that law or not; and you must follow all of my instructions as
a whole. You may not single out, or disregard, any of the Court's
instructions on the law.

The indictment or formal charge against any Defendant is not
evidence of guilt. Indeed, every Defendant is presumed by the law to
be innocent. The law does notrequire a Defendantto prove innocence
or to produce any evidence at all. The Government has the burden of
proving a Defendant guilty beyond a reasonable doubt, and if it fails to

do so you must find that Defendant not guilty.

ANNOTATIONS AND COMMENTS

In re Winship, 397 U.S. 358, 364, 90 S.Ct. 1068, 1073, 25 L.Ed.2d 368 (1970) (The
due process clause protects all criminal defendants "against conviction except upon
proof beyond a reasonable doubt of every fact necessary to constitute the crime
with which he is charged."); see also Harvell v. Nagle, 58 F.3d 1541, 1542 (11th Cir.
1995), reh'g denied, 70 F.3d 1287 (11th Cir. 1995).




2.2
Duty To Follow Instructions

Presumption Of Innocence
(When Any Defendant Does Not Testify)

You must make your decision only on the basis of the testimony
and other evidence presented here during the trial; and you must not be
influenced in any way by either sympathy or prejudice for or against the
Defendant or the Government.

You must also follow the law as | explain it to you whether you
agree with that law or not; and you must follow all of my instructions as
a whole. You may not single out, or disregard, any of the Court's
instructions on the law.

The indictment or formal charge against any Defendant is not
evidence of guilt. Indeed, every Defendant is presumed by the law to
be innocent. The law does not require a Defendant to prove innocence
or to produce any evidence at all; and if a Defendant elects not to
testify, you cannot consider that in any way during your deliberations.
The Government has the burden of proving a Defendant guilty beyond
a reasonable doubt, and if it fails to do so you must find that Defendant

not guilty.



ANNOTATIONS AND COMMENTS

United States v. Teague, 953 F.2d 1525, 1539 (11th Cir. 1992), cert. denied, 506
U.S. 842,113 S.Ct. 127,121 L.Ed.2d 82 (1992), Defendant who does not testify is
entitled to instruction that no inference may be drawn from that election; see also
United States v. Veltman, 6 F.3d 1483, 1493 (11th Cir. 1993) (Court was "troubled"
by "absence of instruction on the presumption of innocence at the beginning of the
trial . . .. Although the Court charged the jury on the presumption before they
retired to deliberate, we believe it extraordinary for a trial to progress to that stage
with nary a mention of this jurisprudential bedrock.")




3
Definition Of Reasonable Doubt

Thus, while the Government's burden of proof is a strict or heavy
burden, itis not necessary that a Defendant's guilt be proved beyond all
possible doubt. Itis only required that the Government's proof exclude
any "reasonable doubt" concerning the Defendant's guilt.

A "reasonable doubt" is a real doubt, based upon reason and
common sense after careful and impartial consideration of all the
evidence in the case.

Proof beyond a reasonable doubt, therefore, is proof of such a
convincing character that you would be willing to rely and act upon it
without hesitation in the most important of your own affairs. If you are
convinced that the Defendant has been proved guilty beyond a

reasonable doubt, say so. If you are not convinced, say so.

ANNOTATIONS AND COMMENTS

United States v. Daniels, 986 F.2d 451 (11th Cir. 1993),opinion readopted on
rehearing, 5 F.3d 495 (11" Cir. 1993), cert. denied, 114 S.Ct. 1615, 128 L.Ed.2d
342 (1994) approves this definition and instruction concerning reasonable doubt;
see also United States v. Morris, 647 F.2d 568 (5th Cir. 1981); Victor v. Nebraska,
114 S.Ct. 1239, 127 L.Ed.2d 583 (1994) (discussing "reasonable doubt" definition
and instruction).




4.1
Consideration Of The Evidence
Direct And Circumstantial
Argument Of Counsel

As | said earlier, you must consider only the evidence that | have
admitted in the case. The term "evidence" includes the testimony of the
witnesses and the exhibits admitted in the record. Remember that
anything the lawyers say is not evidence in the case. It is your own
recollection and interpretation of the evidence that controls. What the
lawyers say is not binding upon you.

In considering the evidence you may make deductions and reach
conclusions which reason and common sense lead you to make; and
you should not be concerned about whether the evidence is direct or
circumstantial. "Direct evidence" is the testimony of one who asserts
actual knowledge of a fact, such as an eye witness. "Circumstantial
evidence" is proof of a chain of facts and circumstances tending to
prove, or disprove, any fact in dispute. The law makes no distinction
between the weight you may give to either direct or circumstantial

evidence.



ANNOTATIONS AND COMMENTS

United States v. Clark, 506 F.2d 416 (5th Cir. 1975), cert. denied, 421 U.S. 967, 95
S.Ct. 1957, 44 L.Ed.2d 454 (1975) approves the substance of this instruction
concerning the lack of distinction between direct and circumstantial evidence; see
also United States v. Barnette, 800 F.2d 1558, 1566 (11th Cir. 1986), reh'q denied,
807 F.2d 999 (11th Cir. 1986), cert. denied, 480 U.S. 935, 107 S.Ct. 1578, 94
L.Ed.2d 769 (1987) (noting that the "test for evaluating circumstantial evidence is
the same as in evaluating direct evidence") (citing United States v. Henderson, 693
F.2d 1028, 1030 (11th Cir. 1983)).

United States v. Granville, 716 F.2d 819, 822 (11th Cir. 1983) notes that the jury
was correctly instructed that the arguments of counsel should not be considered as
evidence (citing United States v. Phillips, 664 F.2d 971, 1031 (5th Cir. 1981)); see
also United States v. Siegel, 587 F.2d 721, 727 (5th Cir. 1979).

10



4.2
Consideration Of The Evidence, Direct
And Circumstantial - - Argument Of Counsel
Comments By The Court

As | said earlier, you must consider only the evidence that | have
admitted in the case. The term "evidence" includes the testimony of the
witnesses and the exhibits admitted in the record. Remember that
anything the lawyers say is not evidence in the case. It is your own
recollection and interpretation of the evidence that controls. What the
lawyers say is not binding upon you. Also, you should not assume from
anything | may have said that | have any opinion concerning any of the
issues in this case. Except for my instructions to you on the law, you
should disregard anything | may have said during the trial in arriving at
your own decision concerning the facts.

In considering the evidence you may make deductions and reach
conclusions which reason and common sense lead you to make; and
you should not be concerned about whether the evidence is direct or
circumstantial. "Direct evidence" is the testimony of one who asserts
actual knowledge of a fact, such as an eye witness. "Circumstantial
evidence" is proof of a chain of facts and circumstances tending to
prove, or disprove, any fact in dispute. The law makes no distinction
between the weight you may give to either direct or circumstantial

evidence.

11



ANNOTATIONS AND COMMENTS

United States v. Clark, 506 F.2d 416 (5th Cir. 1975), cert. denied, 421 U.S. 967, 95
S.Ct. 1957, 44 L.Ed.2d 454 (1975) approves the substance of this instruction
concerning the lack of distinction between direct and circumstantial evidence; see
also United States v. Barnette, 800 F.2d 1558, 1566 (11th Cir. 1986), reh'q denied,
807 F.2d 999 (11th Cir. 1986), cert. denied, 480 U.S. 935, 107 S.Ct. 1578, 94
L.Ed.2d 769 (1987) (noting that the "test for evaluating circumstantial evidence is
the same as in evaluating direct evidence") (citing United States v. Henderson, 693
F.2d 1028, 1030 (11th Cir. 1983)).

United States v. Hope, 714 F.2d 1084, 1087 (11th Cir. 1983) ("A trial judge may
comment upon the evidence as long as he instructs the jury that it is the sole judge
of the facts and that it is not bound by his comments and as long as the comments
are not so highly prejudicial that an instruction to that effect cannot cure the error.")
(citing United States v. Buchanan, 585 F.2d 100, 102 (5th Cir. 1978)). See also
United States v. Jenkins, 901 F.2d 1075 (11" Cir. 1990).

United States v. Granville, 716 F.2d 819, 822 (11th Cir. 1983) notes that the jury
was correctly instructed that the arguments of counsel should not be considered as
evidence (citing United States v. Phillips, 664 F.2d 971, 1031 (5th Cir. 1981)); see
also United States v. Siegel, 587 F.2d 721, 727 (5th Cir. 1979).

12



5
Credibility Of Witnesses

Now, in saying that you must consider all of the evidence, | do not
mean that you must accept all of the evidence as true or accurate. You
should decide whether you believe what each witness had to say, and
how important that testimony was. In making that decision you may
believe or disbelieve any witness, in whole or in part. Also, the number
of witnesses testifying concerning any particular dispute is not
controlling.

In deciding whether you believe or do not believe any witness |
suggest that you ask yourself afew questions: Did the witness impress
you as one who was telling the truth? Did the witness have any
particular reason not to tell the truth? Did the witness have a personal
interest in the outcome of the case? Did the witness seem to have a
good memory? Did the witness have the opportunity and ability to
observe accurately the things he or shetestified about? Did the witness
appear to understand the questions clearly and answer them directly?
Did the witness's testimony differ from other testimony or other

evidence?

13



6.1
Impeachment - - Inconsistent Statement

You should also ask yourself whether there was evidence tending
to prove that a witness testified falsely concerning some important fact;
or, whether there was evidence that at some other time a witness said
or did something, or failed to say or do something, which was different
from the testimony the witness gave before you during the trial.

You should keep in mind, of course, that a simple mistake by a
witness does not necessarily mean that the withess was not telling the
truth as he or she remembers it, because people naturally tend to forget
some things or remember other things inaccurately. So, if a withess
has made a misstatement, you need to consider whether it was simply
an innocent lapse of memory or an intentional falsehood; and the
significance of that may depend on whether it has to do with an

important fact or with only an unimportant detail.

ANNOTATIONS AND COMMENTS

United States v. D'Antignac, 628 F.2d 428, 435-36 n.10 (5th Cir. 1980), cert. denied,
450 U.S. 967, 101 S.Ct. 1485, 67 L.Ed.2d 617 (1981) approved instruction (used
in conjunction with Basic Instruction 5 and Special Instruction 2.1 as befitted the
facts of that case). See also United States v. McDonald, 620 F.2d 559, 565 (5th
Cir. 1980), and United States v. Soloman, 856 F.2d 1572, 1578 (11th Cir. 1988),
reh'qg denied, 863 F.2d 890 (1988), cert. denied, 489 U.S. 1070, 109 S.Ct. 1352,
103 L.Ed.2d 820 (1989).

14



6.2
Impeachment
Inconsistent Statement And Felony Conviction

You should also ask yourself whether there was evidence tending
to prove that a witness testified falsely concerning some important fact;
or, whether there was evidence that at some other time a witness said
or did something, or failed to say or do something, which was different
from the testimony the witness gave before you during the trial.

The fact that a withess has been convicted of a felony offense, or
a crime involving dishonesty or false statement, is another factor you
may consider in deciding whether you believe that witness.

You should keep in mind, of course, that a simple mistake by a
witness does not necessarily mean that the witness was not telling the
truth as he or she remembers it, because people naturally tend to forget
some things or remember other things inaccurately. So, if a witness
has made a misstatement, you need to consider whether it was simply
an innocent lapse of memory or an intentional falsehood; and the
significance of that may depend on whether it has to do with an

important fact or with only an unimportant detail.

ANNOTATIONS AND COMMENTS

United States v. Solomon, 856 F.2d 1572, 1578 (11th Cir. 1988), reh'g denied, 863
F.2d 890 (1988), cert. denied, 489 U.S. 1070, 109 S.Ct. 1352, 103 L.Ed.2d 820
(1989) approved this instruction.

15



6.3
Impeachment
Inconsistent Statement
(Defendant Testifies With No Felony Conviction)

You should also ask yourself whether there was evidence tending
to prove that a witness testified falsely concerning some important fact;
or, whether there was evidence that at some other time a witness said
or did something, or failed to say or do something, which was different
from the testimony the witness gave before you during the trial.

You should keep in mind, of course, that a simple mistake by a
witness does not necessarily mean that the withess was not telling the
truth as he or she remembers it, because people naturally tend to forget
some things or remember other things inaccurately. So, if a withess
has made a misstatement, you need to consider whether it was simply
an innocent lapse of memory or an intentional falsehood; and the
significance of that may depend on whether it has to do with an
important fact or with only an unimportant detail.

A Defendant has a right not to testify. If a Defendant does testify,
however, you should decide in the same way as that of any other

witness whether you believe the Defendant's testimony.

16



6.4
Impeachment
Inconsistent Statement
(Defendant Testifies With Felony Conviction)

You should also ask yourself whether there was evidence tending
to prove that the witness testified falsely concerning some important
fact; or, whether there was evidence that at some other time the witness
said or did something, or failed to say or do something, which was
different from the testimony the witness gave before you during the trial.

You should keep in mind, of course, that a simple mistake by a
witness does not necessarily mean that the witness was not telling the
truth as he or she remembers it, because people naturally tend to forget
some things or remember other things inaccurately. So, if a withess
has made a misstatement, you need to consider whether it was simply
an innocent lapse of memory or an intentional falsehood; and the
significance of that may depend on whether it has to do with an
important fact or with only an unimportant detail.

A Defendant has a right not to testify. If a Defendant does testify,
however, you should decide in the same way as that of any other
witness whether you believe the Defendant's testimony. [Evidence of
a Defendant's previous conviction of a crime is to be considered by you
only in deciding whether you believe or disbelieve the Defendant as a
witness, and must never be considered as evidence of guilt of the

crime(s) for which the Defendant is on trial.]

17



ANNOTATIONS AND COMMENTS

United States v. Lippner, 676 F.2d 456, 462 n.11 (11th Cir. 1982), it is plain error
not to give a limiting instruction (such as the last sentence of this instruction) when
a Defendant is impeached as a witness under Rule 609, FIRE, by cross
examination concerning a prior conviction) (citing United States v. Diaz, 585 F.2d
116 (5th Cir. 1978)).

If, however, evidence of a Defendant's prior conviction is admitted for other
purposes under Rule 404(b), FIRE., the last sentence of this instruction should not
be given. See, instead, Trial Instruction 3 and Special Instruction 4.

Similarly, the last sentence of this instruction should not be given if evidence of a
Defendant's prior conviction is admitted because the existence of such aconviction
Is an essential element of the crime charged. See, for example, Offense Instruction
30.6,18 USC 922(g), and the Annotations and Comments following thatinstruction.

18



6.5
Impeachment
Inconsistent Statement And Felony Conviction
(Defendant Testifies With No Felony Conviction)

You should also ask yourself whether there was evidence tending
to prove that a witness testified falsely concerning some important fact;
or, whether there was evidence that at some other time a witness said
or did something, or failed to say or do something, which was different
from the testimony the witness gave before you during the trial.

The fact that a witness has been convicted of a felony offense, or
a crime involving dishonesty or false statement, is another factor you
may consider in deciding whether you believe that witness.

You should keep in mind, of course, that a simple mistake by a
witness does not necessarily mean that the witness was not telling the
truth as he or she remembers it, because people naturally tend to forget
some things or remember other things inaccurately. So, if a witness
has made a misstatement, you need to consider whether it was simply
an innocent lapse of memory or an intentional falsehood; and the
significance of that may depend on whether it has to do with an
important fact or with only an unimportant detail.

A Defendant has a right not to testify. If a Defendant does testify,
however, you should decide in the same way as that of any other

witness whether you believe the Defendant's testimony.

19



6.6
Impeachment
Inconsistent Statement And Felony Conviction
(Defendant Testifies With Felony Conviction)

You should also ask yourself whether there was evidence tending
to prove that a witness testified falsely concerning some important fact;
or, whether there was evidence that at some other time a witness said
or did something, or failed to say or do something, which was different
from the testimony he or she gave before you during the trial.

The fact that a witness has been convicted of a felony offense, or
a crime involving dishonesty or false statement, is another factor you
may consider in deciding whether you believe that witness.

You should keep in mind, of course, that a simple mistake by a
witness does not necessarily mean that the witness was not telling the
truth as he or she remembers it, because people naturally tend to forget
some things or remember other things inaccurately. So, if a witness
has made a misstatement, you need to consider whether it was simply
an innocent lapse of memory or an intentional falsehood; and the
significance of that may depend on whether it has to do with an
important fact or with only an unimportant detail.

A Defendant has a right not to testify. If a Defendant does testify,
however, you should decide in the same way as that of any other
witness whether you believe the Defendant's testimony. [Evidence of
a Defendant's previous conviction of a crime is to be considered by you

only in deciding whether you believe or disbelieve the Defendant as a

20



witness, and must never be considered as evidence of guilt of the

crime(s) for which the Defendant is on trial.]

ANNOTATIONS AND COMMENTS

United States v. Lippner, 676 F.2d 456, 462 n.11 (11th Cir. 1982), it is plain error
not to give a limiting instruction (such as the last sentence of this instruction) when
a Defendant is impeached as a witness under Rule 609, FIRE., by cross
examination concerning a prior conviction) (citing United States v. Diaz, 585 F.2d
116 (5th Cir. 1978)).

If, however, evidence of a Defendant's prior conviction is admitted for other
purposes under Rule 404(b), FIRE., the last sentence of this instruction should not
be given. See, instead, Trial Instruction 3 and Special Instruction 4.

Similarly, the last sentence of this instruction should not be given if evidence of a
Defendant's prior conviction is admitted because the existence of such a conviction
is an essential element of the crime charged. See, forexample, Offense Instruction
30.6, 18 USC § 922(g), and the Annotations and Comments following that
instruction.

21



6.7
Impeachment
Bad Reputation (Or Opinion) Concerning Truthfulness
(May Be Used With 6.1 - 6.6)

There may also be evidence tending to show that a witness has
a bad reputation for truthfulness in the community where the witness
resides, or has recently resided; or that others have an unfavorable
opinion of the truthfulness of the witness.

You may consider those matters also in deciding whether to

believe or disbelieve such a witness.

ANNOTATIONS AND COMMENTS

Rule 608. [FIRE.] Evidence of Character and Conduct of Witness

(a) Opinion and reputation evidence of character. - - The
credibility of a witness may be attacked or supported by evidence in
the form of opinion or reputation, but subject to these limitations: (1)
the evidence may refer only to character for truthfulness or
untruthfulness, and (2) evidence of truthful character is admissible
only after the character of the witness for truthfulness has been
attacked by opinion or reputation evidence or otherwise.

See United States v. Watson, 669 F.2d 1374, 1381-1383 (11th Cir. 1982)
distinguishing between reputation withesses and personal opinion witnesses, and
finding error in the exclusion of opinion testimony.

See also, Special Instruction 11, Character Evidence (relating to evidence of the
character of the accused offered under Rule 404(a)(1), FIRE.), and the Annotations
and Comments following that instruction.

22



7
Expert Witnesses

When knowledge of a technical subject matter might be helpful to
the jury, a person having special training or experience in that technical
field is permitted to state an opinion concerningthose technical matters.

Merely because such a witness has expressed an opinion,
however, does not mean that you must accept that opinion. The same
as with any other witness, it is up to you to decide whether to rely upon

it.

ANNOTATIONS AND COMMENTS

United States v. Johnson, 575 F.2d 1347, 1361 (5th Cir. 1978), cert. denied, 440
U.S. 907, 99 S.Ct. 1214, 59 L.Ed.2d 454 (1979) approved the Committee's former
version of this instruction.

23



8
Introduction To Offense Instructions
(In Conspiracy Cases)

At this time | will explain the indictment which charges _
separate offenses called "counts.” | will not read it to you at length
because you will be given a copy of the indictment for reference during
your deliberations.

In summary, Count charges that the Defendants knowingly

and willfully conspired together to [describe alleged object(s) of the

conspiracy]. Counts , respectively, charge the

commission of what are referred to as substantive offenses, namely that

the Defendants [describe alleged substantive offenses]. | will explain

the law governing those substantive offenses in a moment.
First, however, as to Count , you will note that the
Defendants are not charged in that Count with committing a substantive

offense; rather, they are charged with having conspired to do so.

24



9.1
On Or About - - Knowingly - - Willfully

You will note that the indictment charges that the offense was
committed "on or about" a certain date. The Government does nothave
to prove with certainty the exact date of the alleged offense. It is
sufficient if the Government proves beyond a reasonable doubt that the
offense was committed on a date reasonably near the date alleged.

The word "knowingly," as that term is used in the indictment or in
these instructions, means that the act was done voluntarily and
intentionally and not because of mistake or accident.

The word "willfully,” as that term is used in the indictment or in
these instructions, means that the act was committed voluntarily and
purposely, with the specific intent to do something the law forbids; that

Is with bad purpose either to disobey or disregard the law.

ANNOTATIONS AND COMMENTS

United States v. Creamer, 721 F.2d 342, 343 (11th Cir. 1983), "on or about"
language upheld in case in which alibi defense was used by the Defendant; the
court "rejected the contention that time becomes a material element of a criminal
offense merely because the defense of alibiis advanced.” See also United States
v. Reed, 887 F.2d 1398 (11th Cir. 1989), reh'q denied, 891 F.2d 907 (1989), cert.
denied, 493 U.S. 1080, 110 S.Ct. 1136, 107 L.Ed.2d 1041 (1990).

United States v. Diecidue, 603 F.2d 535, 548 (5th Cir. 1979), cert. denied, 445 U.S.
946, 100 S.Ct. 1345, 63 L.Ed.2d 781 (1980), and cert. denied, 446 U.S. 912, 100
S.Ct. 1842, 64 L.Ed.2d 266 (1980) approved these definitions of knowingly and
willfully as sufficient instructions on issue of intent. See also United States v.
Kerley, 643 F.2d 299 (5th Cir. 1981).
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United States v. Kelly, 615 F.2d 378 (5th Cir. 1980) approved refusal to amplify
"willfulness" instruction for the purpose of emphasizing specific intent, criminal
motive or guilty mind.

United States v. Restrepo-Granda, 575 F.2d 524 (5th Cir. 1978), reh'g denied, 579
F.2d 644 (1978), cert. denied, 439 U.S. 935, 99 S.Ct. 331, 58 L.Ed.2d 332 (1978),
reh'qg denied, 439 U.S. 1104, 99 S.Ct. 885, 59 L.Ed.2d 65 (1979); United States v.
Batencort, 592 F.2d 916 (5th Cir. 1979), instruction on "deliberate ignorance" as
equivalent of knowledge may be given as a supplement to the standard charge in
an appropriate case. See Special Instruction 8.

United States v. Stone, 9 F.3d 934, 937 (11th Cir. 1993), reh'g denied, 19 F.3d 1448
(11th Cir. 1994), cert. denied, 115 S.Ct. 111, 130 L.Ed.2d 58 (1994), "deliberate
ignorance" instruction appropriate only when evidence in the record shows that the
Defendant purposely contrived to avoid learning the truth. United States v. Arias,
984 F.2d 1139 (11th Cir. 1993), cert. denied, 508 U.S. 979, 113 S.Ct. 2979, 125
L.Ed.2d 676 (1993), and cert. denied, 113 S.Ct. 3062, 125 L.Ed.2d 744 (1993)
approved deliberate ignorance instruction when drug couriers avoided knowledge
of content of their parcels. See also United States v. Rivera, 944 F.2d 1563, 1570-
72 (11th Cir. 1991); Batencort, supra, and Special Instruction 8, infra.

United States v. Corral Martinez, 592 F.2d 263 (5th Cir. 1979), Model Penal Code
definition of knowledge held not to be plain error when given as an instruction, i.e.,
"proof that Defendant was aware of the high probability that the substance he
possessed was heroin [suffices to prove knowledge] unless he actually believes it
was not heroin."

United States v. Benson, 592 F.2d 257 (5th Cir. 1979); United States v. Warren,
612 F.2d 887 (5th Cir. 1980), cert. denied, 446 U.S. 956, 100 S.Ct. 2928, 64
L.Ed.2d 815 (1980) approved instruction in a tax evasion case and a currency
reporting case, respectively, defining "willfulness" to mean the "voluntary and
intentional violation of a known legal duty;" United States v. Pomponio, 429 U.S.
10,97 S.Ct. 22,50 L.Ed.2d 12 (1976), reh'g denied, 429 U.S. 987, 97 S.Ct. 510, 50
L.Ed.2d 600 (1976). See Special Instruction 9, infra.

Other instructions are sometimes given concerning specific types of evidence as
giving rise to an inference of guilty knowledge, and some such instructions have
been approved (as indicated below), but the Committee recommends that,
ordinarily, those subjects should be left to the argument of counsel and should not
be addressed in the Court's charge.

United States v. Stewart, 579 F.2d 356 (5th Cir. 1978), cert. denied, 439 U.S. 936,
99 S.Ct. 332,58L.Ed.2d 332 (1978) approved instruction on flight and concealment
as justifying inference of guilty knowledge.

United States v. Barresi, 601 F.2d 193 (5th Cir. 1979) approved instruction
concerning proof of falsity of Defendant's explanation as evidence of guilty
knowledge; see also United States v. Broadwell, 870 F.2d 594, 601 n.17 (11th Cir.
1989), cert. denied, 493 U.S. 840, 110 S.Ct. 125, 107 L.Ed.2d 85 (1989).

United States v. Knight, 607 F.2d 1172 (5th Cir. 1979) approved instruction
concerning inference which mightbe drawn from refusal of Defendant to obey order
requiring submission of handwriting exemplar.
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United States v. Castell, 584 F.2d 87 (5th Cir. 1978), cert. denied, 440 U.S. 925, 99
S.Ct. 1256, 59 L.Ed.2d 480 (1979); United States v. Duckett, 583 F.2d 1309 (5th
Cir. 1978) approved instruction concerning inference of guilty knowledge which
might be drawn from possession of recently stolen property.

But, United States v. Chiantese, 560 F.2d 1244, 1255 (5th Cir. 1977) (en banc)
disapproved instruction to the effect that, absent evidence to the contrary, a person
is presumed to intend the natural and probable consequences of his or her acts.
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9.2
On Or About - - Knowingly (Only)
(When Willfulness Or Specific Intent Is Not An Element)

You will note that the indictment charges that the offense was
committed "on or about"a certain date. The Government does not have
to prove with certainty the exact date of the alleged offense. It is
sufficient if the Government proves beyond a reasonable doubt that the
offense was committed on a date reasonably near the date alleged.

The word "knowingly," as that term has been used in the
indictment or in these instructions, means that the act was done

voluntarily and intentionally and not because of mistake or accident.

ANNOTATIONS AND COMMENTS

United States v. Creamer, 721 F.2d 342, 343 (11th Cir. 1983), "on or about"
language upheld in case in which alibi defense was used by the Defendant; the
court "rejected the contention that time becomes a material element of a criminal
offense merely because the defense of alibiis advanced.” See also United States
v. Reed, 887 F.2d 1398 (11th Cir. 1989), reh'g denied, 891 F.2d 907 (1989), cert.
denied, 493 U.S. 1080, 110 S.Ct. 1136, 107 L.Ed.2d 1041 (1990).
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10.1
Caution - - Punishment
(Single Defendant - - Single Count)

| caution you, members of the Jury, that you are here todetermine
from the evidence in this case whether the Defendant is guilty or not
guilty. The Defendant is on trial only for the specific offense alleged in
the indictment.

Also, the question of punishment should never be considered by
the jury in any way in deciding the case. If the Defendant is convicted

the matter of punishment is for the Judge alone to determine later.

ANNOTATIONS AND COMMENTS

United States v. McDonald, 935 F.2d 1212, 1222 (11th Cir. 1991) approved this
instruction.
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10.2
Caution - - Punishment
(Single Defendant - - Multiple Counts)

A separate crime or offense is charged in each count of the
indictment. Each charge and the evidence pertaining to it should be
considered separately. The fact that you may find the Defendant guilty
or not guilty as to one of the offenses charged should not affect your
verdict as to any other offense charged.

| caution you, members of the Jury, that you are here todetermine
from the evidence in this case whether the Defendant is guilty or not
guilty. The Defendant is on trial only for those specific offenses alleged
in the indictment.

Also, the question of punishment should never be considered by
the jury in any way in deciding the case. If the Defendant is convicted

the matter of punishment is for the Judge alone to determine later.

ANNOTATIONS AND COMMENTS

There may be cases in which the last sentence of the first paragraph of this
instruction is inappropriate and should be deleted. This may occur, for example, in
prosecutions under 18 USC § 1962 (RICO offenses) or 21 USC § 848 (Continuing
Criminal Enterprise offenses) wherethe indictment is structured so that a conviction
of one count or counts (sometimes called "predicate offenses") is necessary to a
conviction of another count or counts.
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10.3
Caution - - Punishment
(Multiple Defendants - - Single Count)

The case of each Defendant and the evidence pertaining to each
Defendant should be considered separately and individually. The fact
that you may find any one of the Defendants guilty or not guilty should
not affect your verdict as to any other Defendant.

| caution you, members of the Jury, that you are here todetermine
from the evidence in this case whether each Defendant is guilty or not
guilty. Each Defendant is on trial only for the specific offense alleged
in the indictment.

Also, the question of punishment should never be considered by
the jury in any way in deciding the case. If a Defendant is convicted the

matter of punishment is for the Judge alone to determine later.

ANNOTATIONS AND COMMENTS

United States v. Gonzalez, 940 F.2d 1413, 1428 (11th Cir. 1991), cert. denied, 112
S.Ct. 910, 116 L.Ed.2d 810 (1992), and cert. denied, 112 S.Ct. 1194, 117 L.Ed.2d
435 (1992) states that "cautionary instructions to the jury to consider the evidence
as to each defendant separately are presumed to guard adequately against
prejudice.” See also United States v. Adams, 1 F.3d 1566 (11th Cir. 1993), reh'g
denied, 9 F.3d 1561 (1993), cert. denied, 114 S.Ct. 1310, 127 L.Ed.2d 660 (1994),
and cert. denied, 114 S.Ct. 1330, 127 L.Ed.2d 667 (1994).

United States v. Watson, 669 F.2d 1374, 1389 (11th Cir. 1982) allowed use of
single verdict form for multiple defendants when the form listed each defendant
separately and jury was instructed that each defendant "should be considered
separately and individually.” See also United Statesv. Russo, 796 F.2d 1443, 1450
(11th Cir. 1986).
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10.4
Caution - - Punishment
(Multiple Defendants - - Multiple Counts)

A separate crime or offense is charged against one or more of the
Defendants in each count of the indictment. Each charge, and the
evidence pertaining to it, should be considered separately. Also, the
case of each Defendant should be considered separately and
individually. The fact that you may find any one or more of the
Defendants guilty or not guilty of any of the offenses charged should not
affect your verdict as to any other offense or any other Defendant.

| caution you, members of the Jury, that you are here todetermine
from the evidence in this case whether each Defendant is guilty or not
guilty. Each Defendant is on trial only for the specific offense alleged
in the indictment.

Also, the question of punishment should never be considered by
the jury in any way in deciding the case. If a Defendantis convicted the

matter of punishment is for the Judge alone to determine later.

ANNOTATIONS AND COMMENTS

United States v. Morales, 868 F.2d 1562, 1572 (11th Cir. 1989) approved this
instruction.

There may be cases in which the last sentence of the first paragraph of this
instruction is inappropriate and should be deleted. This may occur, for example, in
prosecutions under 18 USC § 1962 (RICO offenses) or 21 USC § 848 (Continuing
Criminal Enterprise offenses) wherethe indictment is structured so that a conviction
of one count or counts (sometimes called "predicate offenses”) is necessary to a
conviction of another count or counts.
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11
Duty To Deliberate

Any verdict you reach in the jury room, whether guilty or not guilty,
must be unanimous. In other words, to return a verdict you must all
agree. Your deliberations will be secret; you will never have to explain
your verdict to anyone.

It is your duty as jurors to discuss the case with one another in an
effort to reach agreement if you can do so. Each of you must decide
the case for yourself, but only after full consideration of the evidence
with the other members of the jury. While you are discussing the case
do not hesitate to reexamine your own opinion and change your mind
if you become convinced that you were wrong. But do not give up your
honest beliefs solely because the others think differently or merely to
get the case over with.

Remember, that in a very real way you are judges - - judges of the
facts. Your only interest is to seek the truth from the evidence in the

case.

ANNOTATIONS AND COMMENTS

United States v. Brokemond, 959 F.2d 206, 209 (11th Cir. 1992) approved this
instruction. See also United States v. Cook, 586 F.2d 572 (5th Cir. 1978), reh'g
denied, 589 F.2d 1114 (1979), cert. denied, 442 U. S. 909, 99 S.Ct. 2821, 61
L.Ed.2d 274 (1979); United States v. Dunbar, 590 F.2d 1340 (5th Cir. 1979).

33



12
Verdict

When you go to the jury room you should first select one of your
members to act as your foreperson. The foreperson will preside over
your deliberations and will speak for you here in court.

A form of verdict has been prepared for your convenience.

[Explain verdict]

You will take the verdict formto the jury room and when you have
reached unanimous agreement you will have your foreperson fill in the
verdict form, date and sign it, and then return to the courtroom.

If you should desire to communicate with me at any time, please
write down your message or question and pass the note to the marshal
who will bring it to my attention. | will then respond as promptly as
possible, either in writing or by having you returned to the courtroom so
that | can address you orally. | caution you, however, with regard to any
message or question you might send, that you should not tell me your

numerical division at the time.
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ANNOTATIONS AND COMMENTS

United States v. Norton, 867 F.2d 1354, 1365-66 (11th Cir. 1989), cert. denied, 491
U.S. 907, 109 S.Ct. 3192, 105 L.Ed.2d 701 (1989) and 493 U.S. 871, 110 S.Ct.
200, 107 L.Ed.2d 154 (1989) notes that the Court should not inquire about, or
disclose, numerical division of the jury during deliberations but states that "[rleversal
may not be necessary even where the trial judge undertakes the inquiry and
thereafter follows it with an Allen charge, absent a showing that either incident or
a combination of the two was inherently coercive.” Also, United States v.
Brokemond, 959 F.2d 206, 209 (11th Cir. 1992) approved this instruction. See also
United States v. Cook, 586 F.2d 572 (5th Cir. 1978), reh'q denied, 589 F.2d 1114
(1979), cert. denied, 442 U.S. 909, 99 S.Ct. 2821, 61 L.Ed.2d 274 (1979).
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Instruction
Number

17

18

INDEX TO
SPECIAL INSTRUCTIONS
Continued

Good Faith Defense To Charge
Of Intent To Defraud 69

Good Faith Reliance Upon
Advice Of Counsel 71

There can be cases in which the evidence arguably
supports, and the Defendant may rely upon, some specific
theory of defense other than the traditional defenses
covered by Special Instructions 11 through 17. In such
cases, upon appropriate request, theory of defense
instructions relating to material factual issues arising from
the evidence must be given. United States v. Conroy, 589
F.2d 1258, 1273 (5th Cir. 1979); United States v. Lewis,
592 F.2d 1282 (5th Cir. 1979); United States v. Sirang, 70
F.3d 588 (11™ Cir. 1995) (A defendant is entitled to a
specific instruction on his theory of defense, not an abstract
or general one). However, the court is not required to give
a theory of defense instruction that merely recites a
defendant's "not quilty" position and discusses the
sufficiency or insufficiency of the evidence or argumentative
inferences that might or might not be drawn from the
evidence. United States v. Malatesta, 583 F.2d 748 (5th
Cir. 1978), cert. denied, 444 U.S. 846, 100 S.Ct. 91, 62
L.Ed.2d 59 (1978); United States v. Barham, 595 F.2d 231
(5th Cir. 1979), cert. denied, 450 U.S. 1002, 101 S.Ct.
1711, 68 L.Ed.2d 205 (1981). See also United States v.
Williams, 728 F.2d 1402 (11" Cir. 1984) (citing Malatesta
for the same proposition) and United States v. Paradies, 98
F.3d 1266 (11™ Cir. 1996) (citing Barham for the same
proposition).
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1.1
Accomplice - - Informer - - Immunity

The testimony of some witnesses must be considered with more
caution than the testimony of other witnesses.

For example, a paid informer, or a witness who has been
promised that he or she will not be charged or prosecuted, or a witness
who hopes to gain more favorable treatment in his or her own case,
may have a reason to make a false statement because the witness
wants to strike a good bargain with the Government.

So, while a witness of that kind may be entirely truthful when
testifying, you should consider that testimony with more caution than the

testimony of other witnesses.

ANNOTATIONS AND COMMENTS

United States v. Shearer, 794 F.2d 1545, 1551 (11th Cir. 1986) approved similar
instruction. See also United States v. Solomon, 856 F.2d 1572 (11th Cir. 1988),
cert. denied, 489 U.S. 1070, 109 S.Ct. 1352, 103 L.Ed.2d 820 (1989) (holding that,
as a general rule, a cautionary instruction regarding the credibility of accomplices
should be given).
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1.2
Accomplice - - Co-Defendant - - Plea Agreement

The testimony of some witnesses must be considered with more
caution than the testimony of other witnesses.

In this case the Government called as one of its withesses a
person named as a co-Defendant in the indictment, with whom the
Government has entered into a plea agreement providing for the
possibility of a lesser sentence than the withess would otherwise be
exposed to. Such plea bargaining, as it's called, has been approved as
lawful and proper, and is expressly provided for in the rules of this
Court. However, a witness who hopes to gain more favorable treatment
may have a reason to make a false statement because the witness
wants to strike a good bargain with the Government. So, while a
witness of that kind may be entirely truthful when testifying, you should
consider such testimony with more caution than the testimony of other
witnesses.

And, of course, the fact that a witness has plead guilty to the
crime charged in the indictment is not evidence, in and of itself, of the

guilt of any other person.

ANNOTATIONS AND COMMENTS

United States v. Solomon, 856 F.2d 1572, 1578-79 (11th Cir. 1988), cert. denied,
489 U.S. 1070, 109 S.Ct. 1352, 103 L.Ed.2d 820 (1989) approved similar
instruction.
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1.3
Accomplice - - Addictive Drugs - - Immunity

The testimony of some witnesses must be considered with more
caution than the testimony of other witnesses.

For example, a withess who was using addictive drugs during the
time he or she testified about may have an impaired memory
concerning the events that occurred during that time. Also, a witness
who has been promised that he or she will not be charged or
prosecuted, or a witness who hopes to gain more favorable treatment
in his or her own case, may have a reason to make a false statement
because the witness wants to strike a good bargain with the
Government.

So, while a witness of that kind may be entirely truthful when
testifying, you should consider that testimony with more caution than the

testimony of other witnesses.

ANNOTATIONS AND COMMENTS

United States v. Fajardo, 787 F.2d 1523, 1527 (11th Cir. 1986) approved this
instruction. See also United States v. Solomon, 856 F.2d 1572 (11th Cir. 1988),
cert. denied, 489 U.S. 1070, 109 S.Ct. 1352,103 L.Ed.2d 820 (1989) (holding that,
as a general rule, a cautionary instruction regarding the credibility of accomplices
should be given).
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2.1
Confession - - Statement
(Single Defendant)

When the Government offers testimony or evidence that a
Defendant made a statement or admission to someone, after being
arrested or detained, the jury should consider the evidence concerning
such a statement with caution and great care.

It is for you to decide (1) whether the Defendant made the
statement and (2) if so, how much weight to give to it. In making these
decisions you should consider all of the evidence about the statement,
including the circumstances under which the Defendant may have made

it.

ANNOTATIONS AND COMMENTS

United States v. Clemons, 32 F.3d 1504, 1510 (11th Cir. 1994), cert. denied, 115
S.Ct. 1801, 131 L.Ed.2d 728 (1995) approved similar instruction.
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2.2
Confession - - Statement
(Multiple Defendants)

When the Government offers testimony or evidence that a
Defendant made a statement or admission to someone, after being
arrested or detained, the jury should consider the evidence concerning
such a statement with caution and great care.

It is for you to decide (1) whether the Defendant made the
statement and (2) if so, how much weight to give to it. In making these
decisions you should consider all of the evidence about the statement,
including the circumstances under which the Defendant may have made
it.

Of course, any such statement should not be considered in any

way whatever as evidence with respect to any other Defendant on trial.
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3
Identification Testimony

In any criminal case the Government must prove, of course, the
identity of the Defendant as the person who committed the alleged
crime.

When a witness points out and identifies a Defendant as the
person who committed a crime, you must first decide, as with any other
witness, whether that witness is telling the truth. Then, if you believe
the witness was truthful, you must still decide how accurate the
identification was. Again, | suggest that you ask yourself a number of
guestions: Did the witness have an adequate opportunity at the time of
the crime to observe the person in question? What length of time did
the witness have to observe the person? What were the prevailing
conditions at that time in terms of visibility or distance and the like?
Had the witness known or observed the person at earlier times?

You may also consider the circumstances surrounding the later
identification itself including, for example, the manner in which the
Defendant was presented to the witness for identification, and the
length of time that elapsed between the incident in question and the
witness' identification of the Defendant.

After examining all of the testimony and evidence in the case, if
you have a reasonable doubt as to the identity of the Defendant as the

perpetrator of the offense charged, you must find the Defendant not

guilty.
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ANNOTATIONS AND COMMENTS

United States v. Martinez, 763 F.2d 1297, 1304 (11th Cir. 1985) approved this
instruction.
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4
Similar Acts Evidence
(Rule 404(b), FRE)

During the course of the trial, as you know from the instructions
| gave you then, you heard evidence of acts of the Defendant which
may be similar to those charged in the indictment, but which were
committed on other occasions. You must not consider any of this
evidencein deciding if the Defendant committed the acts charged inthe
indictment. However, you may consider this evidence for other, very
limited, purposes.

If you find beyond areasonable doubt from other evidence in this
case that the Defendant did commit the acts charged in the indictment,
then you may consider evidence of the similar acts allegedly committed

on other occasions to determine

[whether the Defendant had the state of mind or intent necessary
to commit the crime charged in the indictment]
or
[whether the Defendant acted according to a plan or in
preparation for commission of a crime]
or
[whether the Defendant committed the acts for which the

Defendant is on trial by accident or mistake].
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ANNOTATIONS AND COMMENTS

Rule 404. [FRE] Character Evidence Not Admissible To Prove
Conduct; Exceptions; Other Crimes

* * * % *

(b) Other crimes, wrongs, or acts. Evidence of other crimes,
wrongs, or acts is not admissible to prove the character of a person
in order to show action in conformity therewith. It may, however, be
admissible for other purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence of mistake
or accident, provided that upon request by the accused, the
prosecution in a criminal case shall provide reasonable notice in
advance of trial, or during trial if the court excuses pretrial notice on
good cause shown, of the general nature of any such evidence it
intends to introduce at trial.

United States v. Beechum, 582 F.2d 898 (5th Cir. 1978) (en banc) cert. denied, 440
U.S. 920,99 S.Ct. 1244, 59 L.Ed.2d 472 (1979), discusses at length the tests to be
applied in admitting or excluding evidence under Rule 404(b); and, more
specifically, the different standards that apply depending upon the purpose of the
evidence, i.e., to show intent versus identity, for example. See note 15 at pages
911-912. Beechum also approves a limiting instruction similar to this one. Seenote
23 at pages 917-918.

Both the Supreme Court and the Eleventh Circuit have expressly endorsed the
Beechum test. Huddleston v. United States, 485 U.S. 681, 108 S.Ct. 1496, 99
L.Ed.2d 771 (1988); United States v. Miller, 959 F.2d 1535 (11™ Cir. 1992) (en
banc), cert. denied, 506 U.S. 942, 113 S.Ct. 382, 121 L.Ed.2d 292 (1992).
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5
Notetaking

In this case you have been permitted to take notes during the
course of the trial, and most of you - - perhaps all of you - - have taken
advantage of that opportunity and have made notes from time to time.

You will have your notes available to you during your
deliberations, but you should make use of them only as an aid to your
memory. In other words, you should not give your notes any
precedence over your independent recollection of the evidence or the
lack of evidence; and neither should you be unduly influenced by the
notes of other jurors.

| emphasize that notes are not entitled to any greater weight than
the memory or impression of each juror as to what the testimony may

have been.
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6
Possession

The law recognizes several kinds of possession. A person may
have actual possession or constructive possession. Aperson may also
have sole possession or joint possession.

A person who knowingly has direct physical control of something
Is then in actual possession of it.

A person who is not in actual possession, but who has both the
power and the intention to later take control over something either alone
or together with someone else, is in constructive possession of it.

If one person alone has possession of something, that possession
is sole. If two or more persons share possession, such possession is
joint.

Whenever the word "possession” has been used in these
instructions it includes constructive as well as actual possession, and

also joint as well as sole possession.

ANNOTATIONS AND COMMENTS

United States v. Hastamorir, 881 F.2d 1551 (11th Cir. 1989) approved this
instruction.
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7
Aiding And Abetting (Agency)
18 USC § 2

The guilt of a Defendant in a criminal case may be proved without
evidence that the Defendant personally did every act involved in the
commission of the crime charged. The law recognizes that, ordinarily,
anything a person can do for one's self may also be accomplished
through direction of another person as an agent, or by acting together
with, or under the direction of, another person or persons in a joint
effort.

So, if the acts or conduct of an agent, employee or other
associate of the Defendant are willfully directed or authorized by the
Defendant, or if the Defendant aids and abets another person by
willfully joining together with that person in the commission of a crime,
then the law holds the Defendant responsible for the conduct of that
other person just as though the Defendant had personally engaged in
such conduct.

However, before any Defendant can be held criminally responsible
for the conduct of others it is necessary that the Defendant willfully
associate in some way with the crime, and willfully participate in it.
Mere presence at the scene of a crime and even knowledge that a
crime is being committed are not sufficient to establish that a Defendant
either directed or aided and abetted the crime. You must find beyond
a reasonable doubt that the Defendant was a willful participant and not

merely a knowing spectator.
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ANNOTATIONS AND COMMENTS

United States v. Broadwell, 870 F.2d 594, 607 (11th Cir. 1989), cert. denied, 493
U.S. 840,110 S.Ct. 125, 107 L.Ed.2d 85 (1989) approved this instruction. See also
United States v. Walker, 621 F.2d 163 (5th Cir. 1980), cert. denied, 450 U.S. 1000,
101 S.Ct. 1707, 68 L.Ed.2d 202 (1981).
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8
Deliberate Ignorance
(As Proof Of Knowledge)

When knowledge of the existence of a particular fact is an
essential part of an offense, such knowledge may be established if the
Defendant is aware of a high probability of its existence, unless the
Defendant actually believes that it does not exist.

So, with respect to the issue of the Defendant's knowledge in this
case, if you find from all the evidence beyond a reasonable doubt that

the Defendant believed that [he] [she] possessed , a

controlled substance, and deliberately and consciously tried to avoid

learning that there was in the package so possessed

in order to be able to say, if apprehended, that [he] [she] did not know
the contents of the package, you may treat such deliberate avoidance
of positive knowledge as the equivalent of knowledge.

In other words, you may find that a Defendant acted "knowingly"
if you find beyond a reasonable doubt either: (1) that the Defendant

actually knew that [he] [she] possessed ; or (2) that [he]

[she] deliberately closed [his] [her] eyes to what [he] [she] had every
reason to believe was the fact.

| must emphasize, however, that the requisite proof of knowledge
on the part of the Defendant cannot be established by merely

demonstrating that the Defendant was negligent, careless or foolish.
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ANNOTATIONS AND COMMENTS

United States v. Stone, 9 F.3d 934, 937 (11th Cir. 1993), cert. denied, 115 S.Ct.
111, 130 L.Ed.2d 58 (1994), "deliberate ignorance" instruction appropriate only
when evidence in the record shows that the Defendant purposely contrived to avoid
learning the truth.

United States v. Aleman, 728 F.2d 492, 494 (11th Cir. 1984), this instruction should
be given only if there are facts that suggest the Defendant consciously avoided
knowledge, not when the Defendant has actual knowledge; see also United States
V. Rivera, 944 F.2d 1563, 1570-72 (11th Cir. 1991) (describing circumstances in
which deliberate ignorance instruction is appropriate) and United States v. Perez-
Tosta, 36 F.3d 1552 (11" Cir. 1994) (approving a similar instruction).

See also Basic Instruction 9.1.

53



Intentional Violation gf A Known Legal Duty
(As Proof Of Willfulness Under The Internal Revenue Code)

Intent and motive should not be confused. Motiveis what prompts
a person to act, while intent refers to the state of mind with which the
act is done.

So, if you find beyond a reasonable doubt that the acts
constituting the crime charged were committed by the Defendant
voluntarily as an intentional violation of a known legal duty - - that is,
with specific intent to do something the law forbids - - then the element
of "willfulness" as defined in these instructions has been satisfied even
though the Defendant may have believed that the conduct was
[religiously, politically or morally] required, or that ultimate good would
result from such conduct.

On the other hand, if you have a reasonable doubt as to whether
the Defendant acted in good faith, sincerely believing [himself] [herself]
to be exempt by the law [from the withholding of income taxes], then
the Defendant did not intentionally violate a known legal duty - - that is,
the Defendant did not act "willfully” - - and that essential part of the

offense would not be established.

ANNOTATIONS AND COMMENTS

United States v. Anderson, 872 F.2d 1508, 1518 (11th Cir. 1989), cert. denied, 493
U.S. 1004, 110 S.Ct. 566, 107 L.Ed.2d 540 (1989) approved this instruction and
stated that it may be given when appropriate as a supplement to Basic Instruction
9.1 defining "willfully" in the usual way.
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10
Lesser Included Offense(s)
And Sentence Enhancers

In some cases the law which a Defendant is charged with
breaking actually covers two [or more] separate crimes - - one is more
serious than the [second] [others] - - and the [second crime is] [other
crimes are] generally called [a] "lesser included offense]s]."

So, in this case, with regard to the offense charged in Count ___

, if you should find the Defendant "not guilty" of that crime as
defined in these instructions, you should then proceed to decide
whether the Defendant is guilty or not guilty of the [first] lesser included
offense of [give generic description of the lesser included offense]. The
[first] lesser included offense would consist of proof beyond a
reasonable doubt of all of the facts stated before as necessary to a

conviction under Count , except

[If you find the Defendant “not guilty” of the crime as charged in
Count___ ,and also find the Defendant “not guilty” of the first lesser
included offense just discussed, you should then proceed to decide
whether the Defendant is guilty or not guilty of a second lesserincluded
offense of [give generic description of the second lesser included
offense]. The second lesser included offense would consist of proof
beyond a reasonable doubt of all of the facts stated before as

necessary to a conviction under Count , except ]
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ANNOTATIONS AND COMMENTS

United States v. Alvarez, 755 F.2d 830 (11th Cir. 1985), cert. denied, 474 U.S. 905,
106 S.Ct. 274, 88 L.Ed.2d 235 (1985) and cert. denied, 482 U.S. 908, 107 S.Ct.
2489, 96 L.Ed.2d 380 (1987) approved use of lesser included offense instruction.

The Committee recognizes - - and cautions - - that sentence enhancing factors
subjectto the principle of Apprendi are not necessarily “elements” creating separate
offenses for purposes of analysis in a variety of contexts. See United States v.
Sanchez, 269 F.3d 1250, 1277 fn. 51 (11" Cir. 2001) en banc, cert. denied

U.S. , 122 S.Ct. 1327 (2002). Even so, the lesser i included offense model is
an appropriate and convenient procedural mechanism for purposes of submitting
sentence enhancers to a jury when required by the principle of Apprendi.

The following is one form of verdict that may be used in cases in which the offense
charged in the indictment embraces a lesser included offense or offenses in the
traditional sense, or involves sentencing enhancers subject to Apprendi.
Alternatively, especially in drug cases involving multiple Defendants and/or multiple
forms of controlled substances, it may be preferable to use a form of special verdict
for each Defendant (preceded by appropriate instructions concerning the reasons
for, and the use of, such verdictforms). See infra, Offense Instructions 85 and 87.

Verdict

1. We, the Jury, find the Defendant [name of Defendant] of the
offense charged in Count [One] of the indictment.

[Note: Proceed to the remainder of the verdict
form only if you find the Defendant not
guilty of the offense as charged.]

2. We, the Jury, having found the Defendant [name of Defendant] not
guilty of the offense as charged in Count [One] of the indictment, now find the
Defendant of the [first] lesser included offense in Count [One] of [give generic

description of lesser included offense, i.e., conspiring to distribute less than 50
grams but not less than 5 grams of cocaine base].

[Note: Proceed to the remainder of the verdict
form only if you find the Defendant not
guilty of the first lesser included offense.]

3. We, the Jury, having found the Defendant [name of Defendant] not

guilty of the first lesser included offense within Count [One] now find the Defendant

of the second lesser included offense in Count [One] of [give generic

description of second lesser included offense, i.e., conspiring to distribute less than
5 grams of cocaine base].

So Say We All.

Date:

Foreperson
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11
Attempt(s)

In some cases it is a crime for anyone to attempt the commission
of an offense even though the attempt fails and the intended offense is
not actually carried out or fully committed. So, in this instance the
Defendant is charged with attempting to commit the offense of
[as alleged in Count y

[The specific facts the Government must prove beyond a
reasonable doubt to establish the offense of [give generic description
of substantive offense involved] are: [give required elements unless
they are already included elsewhere in the charge].]

The Defendant can be found guilty of an attempt to commit that
offense only if both of the following facts are proved beyond a
reasonable doubt:

First: That the Defendant knowingly and

willfully intended to commit the
offense of , as charged,
and

Second: That the Defendant engaged in

conduct which constituted a
substantial step toward the
commission of the crime and which
strongly corroborates the
Defendant’s criminal intent.

A “substantial step” means some important action leading to the
commission of a crime as distinguished from some inconsequential or

unimportant act. It must be something beyond mere preparation; it

must be an act which, unless frustrated by some condition or event,
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would have resulted, in the ordinary and likely course of things, in the

commission of the crime being attempted.

ANNOTATIONS AND COMMENTS

Instruction taken from United States v. McDowell, 250 F.3d 1354, 1365 (11" Cir.
2001).
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Characte1r2Evidence
The Defendant has offered evidence of the Defendant's traits of
character, and such evidence may give rise to a reasonable doubt.
Where a Defendant has offered testimony that the Defendant is
an honest and law-abiding citizen, the jury should consider that
testimony, along with all the other evidence, in deciding whether the
Governmenthas proved beyond a reasonable doubt that the Defendant

committed the crime charged.

ANNOTATIONS AND COMMENTS

Rule 404. [FRE] Character Evidence Not Admissible To Prove
Conduct; Exceptions; Other Crimes

(a) Character evidence generally. Evidence of a person's
character or a trait of character is not admissible for the purpose of
proving action in conformity therewith on a particular occasion,
except:

(1) Character of accused. Evidence of a pertinent trait
of character offered by an accused, or by the prosecution to
rebut the same;. . .

United States v. Broadwell, 870 F.2d 594, 609 (11th Cir. 1989), cert. denied, 493
U.S. 840, 110 S.Ct. 125, 107 L.Ed.2d 85 (1989), approved this instruction.

United States v. Darland, 626 F.2d 1235 (5th Cir. 1980) held that it can be plain
error to refuse this instruction when the Defendant offers evidence of good
character; and, further, the admission of such evidence may not be conditioned on
the Defendant testifying as a witness. Character evidence may be excluded,
however, when the proffered witness has an inadequate basis for expressing an
opinion as to the Defendant’s character. United States v. Gil, 204 F.3d 1347 (11"
Cir. 2000). A distinction must be drawn between evidence of a pertinent trait of the
Defendant's character, offered under FRE 404(a)(1), and evidence of the character
of a witness for truthfulness (including the Defendant as a witness) offered under
FRE 608(a). This instruction should be givenwhen the evidence has been admitted
under Rule 404. Basic Instruction 6.7 should be given when evidence has been
admitted under Rule 608.

In either case - - whether character evidence is admitted under Rule 404 or Rule
608 - -Rule 405(a) provides that such "proof may be made by testimony as to
reputation or by testimony in the form of an opinion."
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13.1
Entrapment

The Defendant asserts "entrapment" concerning the offense
charged in the indictment. A Defendant is "entrapped" when law
enforcement officers [or cooperating individuals under their direction]
induce or persuade a Defendant to commit a crime that the Defendant
had no previous intent to commit; and the law as a matter of policy
forbids a conviction in such a case.

However, there is no entrapment where a Defendant is ready and
willing to break the law and the Government merely provides what
appears to be a favorable opportunity for the Defendant to commit the
crime. For example, it is not entrapment for a Government agent to
pretend to be someone else and to offer, either directly or through an
informer or other decoy, to engage in an unlawful transaction with the
Defendant. So, a Defendant would not be a victim of entrapment if you
should find, beyond a reasonable doubt, that the Defendant, before
contact with Government officers [or cooperating individuals], was
ready, willing and able to commit the crime charged in the indictment
whenever opportunity was afforded and that the Government did no
more than offer an opportunity.

On the other hand, if the evidence in the case leaves you with a
reasonable doubt whether the Defendant had any intent to commit the
crime except for inducement or persuasion on the part of some
Government officer [or cooperating individual], then itis your duty to find

the Defendant not guilty.
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ANNOTATIONS AND COMMENTS

The former version of this instruction (Special Instruction 9, Pattern Jury
Instructions, Criminal Cases, Eleventh Circuit 1985) was expressly approved in
United States v. Davis, 799 F.2d 1490, 1493-94 (11th Cir. 1986). See also United
States v. King, 73 F.3d 1564, 1569-71 (11th Cir. 1996), cert. denied, 519 U.S. 886,
117 S.Ct. 220, 136 L.Ed.2d 153 (1996).

However, in Jacobson v. United States, 503 U.S. 540, 112 S.Ct. 1535, 118 L.Ed.2d
174 (1992), the Supreme Court held that the necessary predisposition of the
Defendant must have existed before the Defendant was approached by
Government agents or cooperating informants, and in United States v. Brown, 43
F.3d 618, 628 at n.8 (11th Cir. 1995), cert. denied, 516 U.S. 917, 116 S.Ct. 309,
133 L.Ed.2d 212 (1995), the Court of Appeals upheld the sufficiency and
correctness of the former instruction but implied that clarification might be
appropriate in the light of Jacobson. The present reformulation of the instruction on
entrapment makes that clarification.
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13.2
Entrapment
Evaluating Conduct Of Government Agents

The Defendant asserts "entrapment" concerning the offense
charged in the indictment. A Defendant is "entrapped" when law
enforcement officers [or cooperating individuals under their direction]
induce or persuade a Defendant to commit a crime that the Defendant
had no previous intent to commit; and the law as a matter of policy
forbids a conviction in such a case.

However, there is no entrapment where a Defendant is ready and
willing to break the law and the Government merely provides what
appears to be a favorable opportunity for the Defendant to commit the
crime. For example, it is not entrapment for a Government agent to
pretend to be someone else and to offer, either directly or through an
informer or other decoy, to engage in an unlawful transaction with the
Defendant, and it is not for you to evaluate the conduct of law
enforcement officials, or the conduct of persons acting for or at the
request of law enforcement officials, including informers and
cooperating witnesses, to determine if you approve or disapprove of
that conduct, or to determine if you think that conduct was moral or
iImmoral, except to the extent that such conduct may bear on the central
issue of whether a Defendant was ready and willing to break the law
and the Government merely provided the Defendant with what

appeared to be a favorable opportunity.
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So, a Defendant would not be a victim of entrapment if you should
find, beyond a reasonable doubt, that the Defendant, before contact
with Government officers [or cooperating individuals], was ready, willing
and able to commit the crime charged in the indictment whenever
opportunity was afforded and that the Government did no more than
offer an opportunity.

On the other hand, if the evidence in the case leaves you with a
reasonable doubt whether the Defendant had any intent to commit the
crime except for inducement or persuasion on the part of some
Government officer [or cooperating individuals], then it is your duty to

find the Defendant not guilty.

ANNOTATIONS AND COMMENTS

The former version of this instruction (Special Instruction 9, Pattern Jury
Instructions, Criminal Cases, Eleventh Circuit 1985) was expressly approved in
United States v. Davis, 799 F.2d 1490, 1493-94 (11th Cir. 1986). See also United
States v. King, 73 F.3d 1564, 1569-71 (11th Cir. 1996), cert. denied, 519 U.S. 886,
117 S.Ct. 220, 136 L.Ed.2d 153 (1996).

However, in Jacobson v. United States, 503 U.S. 540, 112 S.Ct. 1535, 118 L.Ed.2d
174 (1992), the Supreme Court held that the necessary predisposition of the
Defendant must have existed before the Defendant was approached by
Government agents or cooperating informants, and in United States v. Brown, 43
F.3d 618, 628 at n.8 (11th Cir. 1995), cert. denied, 516 U.S. 917, 116 S.Ct. 309,
133 L.Ed.2d 212 (1995), the Court of Appeals upheld the sufficiency and
correctness of the former instruction but implied that clarification might be
appropriate in the light of Jacobson. The present reformulation of the instruction on
entrapment makes that clarification.
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14
Alibi

Evidence has been introduced tending to establish an alibi - - that
the Defendant was not present at the time when, or at the place where,
the Defendant is alleged to have committed the offense charged in the
indictment.

It is, of course, the Government's burden to establish beyond a
reasonable doubt each of the essential elements of the offense,
including the involvement of the Defendant; and if, after consideration
of all the evidence in the case, you have a reasonable doubt as to
whether the Defendant was present at the time and place as alleged in

the indictment, you must find the Defendant not guilty.

ANNOTATIONS AND COMMENTS

United States v. Rhodes, 569 F.2d 384 (5th Cir. 1978), cert. denied, 439 U.S. 844,
99 S.Ct. 138, 58 L.Ed.2d 143 (1978) approved instruction in substantially same
form.
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15
Insanity

There is an issue in this case concerning the sanity of the
Defendant at the time of the events alleged in the indictment. If you
conclude that the Government has proved beyond a reasonable doubt
that the Defendant committed the crime as charged, you must then
consider whether the Defendant should be found "not guilty only by
reason of insanity."

The Defendant was insane as the law defines that term only if, as
aresult of asevere mental disease or defect, the Defendant was unable
to appreciate the nature and quality or the wrongfulness of the
Defendant's acts. Mental disease or defect does not otherwise
constitute a defense.

On the issue of insanity, it is the Defendant who must prove
insanity by clear and convincing evidence. You should render a verdict
of "not guilty only by reason of insanity" if you are persuaded by clear
and convincing evidence thatthe Defendant was insane when the crime
was committed.

Remember, then, that there are three possible verdicts in this

case: guilty, not guilty, and not guilty only by reason of insanity.

65



ANNOTATIONS AND COMMENTS

18 USC 8§ 17 provides:

(a) Affirmative defense.--It is an affirmative defense to a
prosecution under any Federal statute that, at the time of the
commission of the acts constituting the offense, the defendant, as a
result of a severe mental disease or defect, was unable to appreciate
the nature and quality or the wrongfulness of his acts. Mental disease
or defect does not otherwise constitute a defense.

(b) Burden of proof.--The defendant has the burden of proving
the defense of insanity by clear and convincing evidence.

See Also 18 USC § 4242:

8 4242. Determination of the existence of insanity at the ti